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[W]e deem it well to observe that there is not here involved any attempt by Congress to enlarge or regulate the
jurisdiction of state courts or to control or affect their modes of procedure, but only a question of the duty of such a
court, when its ordinary jurisdiction as prescribed by local laws is appropriate to the occasion and is invoked in
conformity with those laws to take cognizance of an action to enforce a right of civil recovery arising under the act
of Congress and susceptible of adjudication according to the prevailing rules of prodediire.

Author's Note: Since the original submission of this Article, a number of very compelling Telephone Consumer
Protection Act decisions have been issued, incluéingters of Augusta, Inc. v. Nicholson, 537 S.E.2d 468 (Ga. Ct.
App. 2000)(en banc)Schulman v. Chase Manhattan Bank, 710 N.Y.S.2d 368 (N.Y. App. 2B0@)sicians Data,

Inc. v. US West Wireless, No. 00-CV- 631 (Dist. Ct. Colo. Aug. 14, 2000), Kaufman v. HTOA, Inc., No. BC
222589 (Super. Ct. Ca. Aug. 25, 2000). These courts have all held that there is no need for a state to pass enabling
legislation and "opt-in" to the Telephone Consumer Protection Act. | have attempted, within the time constraints for
publication, to incorporate relevant citations to these new decisions into the Article.

I. Introduction

Since the unanimous decision in Testa v. KHt\2] the duty of state courts to hear claims arising out of a valid
federal law has not been seriously challeng@®8 In 1991, however, Congress created the Telephone Consumer
Protection Act (the "TCPA")[FN3] and within that statute some courts have found a congressional foray into
statutory wilderness, threatening the Testa legacy by allowing states to "opt-in" or "opt-out” of having their courts
hear cases arising under that federal statute.

This Article addresses the unique aspects of the TCPA's exclusive state court jurisdiction and the constitutional
issues of both allowing a state to close its courts to a federal cause of action and implementing exclusive state court
jurisdiction for a federal law. Part Il reviews the background of recent court decisions interpreting the unusual
jurisdictional aspects of the TCPA. Part Ill examines the statute and legislative history to shed light on what was
actually intended by the drafters. Part IV examines the statute's language in the context of the Supremacy Clause and
the balance of sovereign powers. Finally, Part V addresses what one court has called the "unresolved" Testa question
[FN4] arising from exclusive state court jurisdiction for a federal cause of action.

After careful consideration of all these issues, it is clear that the TCPA is no different from any other federal law in
regard to a state court's ability and obligation to hear such cases. This means that not only are states not required to
first "opt-in" or conform their state laws to the TCPA's provisions in order for their courts to hear TCPA actions, but
also that the haphazard dicta in International Science & Technology Institute v. Inacom Communicatige®3hc.

that concludes states are allowed to "opt-out" and arbitrarily close their courts to TCPA actions is in error. As
always, the states have great latitude to establish the structure and jurisdiction of their courts, even when hearing
cases brought under federal laws such as the TQIPX6] But a state cannot arbitrarily close its courts to TCPA
actions while allowing similar state claims, any more than a state could close its courts to LA, RICO,

[FN8] or other federal causes of actigiN9]

*409 At this point, the terms "opt-out" and "opt-in" present some ambiguity and need to be defined. For this

discussion, the term "opt-out" refers to a state legislature enacting a law that carves out a specific exception for the
TCPA,; for example, a state law that provides: "Civil suits, un@iet).S.C. § 227fnay not be heard in the courts of
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this State." The term "opt-in" means action by a state legislature that singles out the TCPA; for example a state law
which provides: "Civil suits, unde47 U.S.C. § 227re hereby authorized to be heard in the courts of this State."
"Opt-in" also refers to the concept of a state modifying its own telemarketing laws to conform to the TCPA or
codifying the TCPA into the state law as a prerequisite of state courts being able to hear TCPARNBES.

The Fourth Circuit decision in International Science concluded in dicta that states have the ability to "opt-out" with
specific legislative action of the type mentioned aboffeN11] That theory is so far untested and, | believe,
constitutionally flawed[FN12]

*410 1l. Background
A. The TCPA

The TCPA is far from a model of legislative draftsmanship or clarity and only recently has the exclusive state court
jurisdiction for consumer suits under the statute been firmly established. In the late 1990s, several cases were
brought in federal court under the TCPA, but each circuit that addressed the issue held that, although TCPA cases
are based upon a federal law, the cases must be brought exclusively in state courts in light of the statute's specific
jurisdictional provisions and legislative histoffzN13] However, in an ironic twist of legislative shortsightedness,
although the TCPA proscribes a wide range of offensive conduct, private enforcement actions are fully expected to
be brought by pro se plaintiffs in small claimid11 court [FN14] and are essentially limited to such imperfect
prosecutions[FN15] This practically ensures that few TCPA cases will result in well-reasoned appellate decisions.
[FN16]

Furthermore, the TCPA has been described by some commentators as an example of "congressional bill drafting
[that] is needlessly bad[FN17] This careless drafting has provided fertile ground for what can only be described as
improbable interpretationf-N18] including an interpretation that the right of a consumer to bring a claim under the
TCPA in a state court is conditioned on some action by that state to permit suc{BNit8] This conclusion has
generally been based on the private right of action languade h.S.C. § 227(b)(3)FN20]

A person or entity may, if otherwise permitted by the laws or rules of court of a State, bring in an appropriate court
of that State: (A) an action based on a violation of this subsection or the regulations prescribed under this subsection
to enjoin such violation, (B) an action to recover for actual monetary loss from such a violation, or to receive $500
in damages for each such violation, whicheveti$2 greater, or (C) both such actiofEN21]

The ambiguous phrase "if otherwise permitted by the laws or rules of court of a State" has provided for a cacophony
of conflicting interpretationsfFN22] Some courts have interpreted it to mean that in order for a consumer in that
state to bring a private action under the TCPA, there must be a private right of action in a similar state telemarketing
or junk fax statute[FN23] It has also been construed to mean that a state must "opt-in," and its legislature must take
an affirmative act to specifically permit suits under the TCIHFAN24] Other courts have held just the opposite: that
states need not take any action to allow TCPA suits in their cdi25] It has also been interpretéd13 to mean

that a state may "opt-out" and close its courts to TCPA cases by specific legislffiiNA6] The most
constitutionally sound interpretation, however, is the one reached by the Fifth Circuit in Chair King v. Houston
Cellular,[FN27] which adopted the holding in International Science on subject matter jurisdiction, but concluded in
dicta that the phrase in question merely recognized the states' control over administrative procedures of their courts
when hearing cases under federal I§fN28]

B. "Opt-In" Construction Explicitly Rejected

The decision in International Science was the first appellate court decision under the TCPA to address the "opt-in"
argument[FN29] The plaintiff argued that the TCPA provided a private right of action only if the state law allowed
private actions under the state's telemarketing I1§f$30] He further argued that the TCPA would therefore violate

the Equal Protection Clause of the Fourteenth Amendment unless there was concurrent federal court jurisdiction for
citizens in states that had not "opted-ifiFN31] The court flatly rejected this interpretation of the "if otherwise
permitted" language and held specifically that there was no requirement for a state to take any affirmative action to
permit suits under the TCPA, finding "[t]he clause4ii U.S.C. § 227(b)(3)f otherwise permitted by the laws or

rules of court of a State' does not condition the substantive right to be free from unsoticltédaxes on state
approval." [FN32] This holding was adopted by the Second Circuit in Foxhall Realty Law Offices, Inc. v.
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Telecommunications Premium Services, Ltd., when it was faced with the same Equal Protection Clause challenge.
[FN33] The court in Murphey v. Lanier also adopted International Science and quoted the Fourth Circuit, which
stated that "if the state consents" by not closing its courts, TCPA cases are exclusively heard in sta{&Nadits.

Several state trial courts reached the same conclusion, rejecting an "opt-in" interpr@Nigs]. Probably the most

well reasoned and scholarly opinion rejecting the "opt-in" argument is found in Zelma v. Total Remodeling, Inc.,
which correctly explained that jurisdiction of the state court to hear a TCPA case flowed from the state and federal
constitutions, and "that no special legislation is required to enable [the state courts] to EBN®6] That court

cited the New Jersey Constitution, noting that "[t] he Superior Court shall have original general jurisdiction
throughout this State in all causes.' Among these potential causes of action are those formulated by Congress to
confer upon the citizens of the several states certain rights enforceable in state ¢6NA3]'

The first state appellate court to decide the question was in Kaplan v. Democrat and Ch{ehak, which cited
International Science and held unanimously that there is no requirement for a state to act to authorize TCPA suits in
its state courts|[FN39] Other state appellate courts followed, including the New York Supreme Court, Appellate
Division in Schulman v. Chase Manhattan BaffkiN40] and the Georgia Court of Appeals in Hooters of Augusta.
[FN41] The only state appellate court to hold otherwise was the T&kbs Court of Appeals in Autoflex Leasing,

Inc., v. Manufacturers Auto Leasing, IngN42] which cited several of the federal court TCPA decisions in error

and held in a short and poorly reasoned opinion that "Congress intended the states to pass legislation or promulgate
court rules consenting to state court actions based on the TCPA[FN43]

In addition to being specifically rejected by these courts, no appellate federal court has ever supported the "opt-in"
argument. Furthermore, it has been implicitly rejected by the numerous state courts which have heard TCPA claims
without any hindrance created by a state having not "opted-in" to the TCPA's enforcdriést] The small

number of trial courts that have held otherwise are clearly in efffdi45]

The International Science court went further, however, and concluded in dicta that there was an ability for a state
court to "opt-out” by closing its416 courts to TCPA suits[FN46] Since no state has tested this theory by
attempting to "opt-out," the constitutionality of allowing states to "opt- out" has not yet been directly addressed as a
justiciable issue in any case. Answering the "opt-out" question requires a much more careful exploration of
congressional intent and the constitutional principals involfétN47] This exploration also confirms that the
decisions rejecting the "opt-in" arguments were rightly decided.

lll. What Was Intended? Legislative History of the Private Right of Action

There is very little to aid a court in resolving the ambiguity in the private right of action language. There is only
sparse legislative histoff-N48] as that clause was added as a late floor amendment and the languageat issue was
never altered from the date it was added until passage three weeks later. The only substantive discussion of the
intent of this "small" change to the bill comes from the sponsor of the [BiN49] Senator Hollings, and is worth
repeating here in its entirety:

Mr. President, the substitute bil[FN50]] | am offering today contains a number of small changes to the bill that

was reported by the Commerce Committgefi51]]. These changes address concerns that were raised at the hearing

in Washington[[FN52]] and hearings in South CarolingFN53]], and in the additional comments that were
received from the public.

The substitute bill contains a private right-of-action provision that will make it easier for consumers to recover
damages from receivintt17 these computerized call§ffN54]] The provision would allow consumers to bring an

action in State court against any entity that violates the bill. The bill does not, because of constitutional constraints,
dictate to the States which court in each State shall be the proper venue for such an action, as this is a matter for
State legislators to determine. Nevertheless, it is my hope that States will make it as easy as possible for consumers
to bring such actions, preferably in small claims court. The consumer outrage at receiving these calls is clear. Unless
Congress makes it easier for consumers to obtain damages from those who violate this bill, these abuses will
undoubtedly continue.

Small claims court or a similar court would allow the consumer to appear before the court without an attorney. The
amount of damages in this legislation is set to be fair to both the consumer and the telemarketer. However, it would
defeat the purposes of the bill if the attorneys' costs to consumers of bringing an action were greater than the
potential damages. | thus expect that the States will act reasonably in permitting their citizens to go to court to
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enforce this bill [FN55]

Divining congressional intent from a short soliloquy of legislative history is always an exercise fraught with peril.
Some jurists, particularly Justice Scalia, eschew reliance on legislative history as "the equivalent of entering a
crowded cocktail party and looking over the heads of the guests for one's frifffid86] But whether the senator is

friend or foe, he is in this case the only person in the room. Hollings' above statement is the only expression of intent
on the private right of actiorfFN57] In construing the private right of action in the TCPA, this is essentially the

only aid available. The International Science court faced the same problem, as is demonstrated by the extensive
reliance on the statements of Senator Holling#%4ib8 that court's rationaldFN58]

A. Analysis

The key to understanding the purpose behind the "if otherwise permitted" language in the statute is the phrase "[t]he
bill does not, because of constitutional constraints, dictate to the States which court in each State shall be the proper
venue for such an action, as this is a matter for State legislators to deterfRiN&9] It is clear from this language

that states will determine which court in a state will hear TCPA claims, but the extent of that choice is which court
will hear TCPA cases, and not if the state will allow thdfN60] This is an important distinction, and consistent

with the constitutional requirement that state courts take cognizance of federal actions where their jurisdiction is
appropriate to the cas@=N61] To construe this statement to mean states can arbitrarily close all their courts to
TCPA actions would do violence to the senator's words, and raise serious constitutional quEsti6ak.

In this statement, Senator Hollings is adamant that the reason the private right of action was added was to make it as
easy as possible for consumers to take action against viol§d63] Interpreting the TCPA to allow a state to

close its courts to those very consumers or to deny consumers a remedy until their state had taken legislative action,
would be inconsistent with this intent. As a "private attorney general” statute, this citizen enforcement furnishes a
powerful deterrent by providing the equivalent of "neighborhood watch" for telemarketing violaffel€4] In

ErieNet, Inc. v.*419 Velocity Net, Inc., the Second Circuit recognized that this citizen enforcement "puts teeth into
the statute" and is a basic necessity based on the "sheer number" of telemarketiifigtais.

Hollings also knew citizen enforcement was the only realistic enforcement mechanism since the FCC went on the
record as unpersuaded that federal action was needed to address telemarketing complain{$tteéaisithough

the FCC has authority to enforce the provisions of the Communicationg/A¢67] the FCC sent a strong signal to
Hollings' committee that at that time the FCC lacked enthusiasm for enforcing telemarketing restrictions because the
FCC felt that federal legislation was unnecess§fiN68] Lack of FCC enforcement was specifically mentioned by
Senator Hollings when creating the private right of acti®tN69] Knowing that the FCC had little desifd20 to

enforce the statute, it would be inconsistent for the drafters to allow states to remove the primary enforcement
mechanism of citizen suits. As a remedial statute, the TCPA should be liberally interpreted to make the legislative
scheme effectivelFN70] The Court in ErieNet recognized that reliance on government enforcement alone would
render the TCPA ineffectivefFN71] Abating private enforcement would remove the "teeth" that the court in
ErieNet recognized were critical to the statutory scheme and render it ineffective. Congress put those teeth into the
statute-it could not have intended for the states to play dentist and remove them. Hollings' statement shows that the
states can determine which court will hear a TCPA case-not if the state will hear them.

B. The Second Source of Ambiguity

The phrase "l thus expect that the States will act reasonably in permitting their citizens to go to court to enforce this
bill" [FN72] has also been used to infer that a citizen's right to go to court to enforce the TCPA is contingent in some
way on their state "permitting” ifFN73] However, this interpretation of the Senator's words is in error, as it reads
those words out of context. Including the immediately prior sentences, the context reads:

Small claims court or a similar court would allow the consumer to appear before the court without an attorney. The
amount of damages in this legislation is set to be fair to both the consumer and the telemarketer. However, it would
defeat the purposes of the bill if the attorneys' costs to consumers of bringing an action were greater than the
potential damages. | thus expect that the States will act reasonably in permitting their citizens to go to court to
enforce this bill."[FN74]

In the above context, "acting reasonable" is specifically addressing "attorneys' costs to consumers" in the sense that
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a state should act reasonably in its courts' administrative procedures, and not cause a consumer's attorney fees and
costs to exceed the potential damages. In context, the natural reading is one of "permitting the citizen to go to court,"
as opposed to th#421 state requiring the citizen to hire an attorney or endure costly fees and other hurdles that
could make the costs of bringing the action greater than the potential damage fEwé&fd] As the Fifth Circuit
mentioned in Chair King, Inc. v. Houston Cellular Corp., after reviewing the above quotation, Senator Hollings
simply recognized, like the Supreme Court in the Second Employers' Liability G&d&&] and Claflin v.
Houseman|[FN77] that states have the discretion over administration of an action in their ciFtia3]

IV. The Supremacy Clause Mandate

Since the drafting of the Constitution, it has been emphasized that state courts would have original jurisdiction to
hear cases arising under federal lafEN79] As Justice Powell noted, this "constitutionally mandated balance of
power between the States and the Federal Government was adopted by the Framers to ensure the protection of our
fundamental liberties.[JFN80] The balance of power between the state and federal sovereigns is as important as the
balance of power between the three branches of government. The question of a state closing its courts to any federal
cause of action therefore involves a basic constitutional question of the relationship between state sovereignty and
the superiority of federal law. In this context, the suprenta32 of federal law has several well defined parameters
which were concisely summarized in Howlett v. Rose:

A state court may not deny a federal right, when the parties and controversy are properly before it, in the absence of
"valid excuse." . . . An excuse that is inconsistent with or violates federal law is not a valid excuse: The Supremacy
Clause forbids state courts to dissociate themselves from federal law because of disagreement with its content or a
refusal to recognize the superior authority of its source. . . . States may apply their own neutral procedural rules to
federal claims, unless those rules are pre- empted by federdHaB1]

It is well-settled that Congress can pass laws enforceable in state ffleNBR] and that state courts have original
jurisdiction to hear a case arising under a federal IgMN83] With that jurisdiction comes a duty to exercise it.
[FN84] The Supreme Court "unanimously held [in Testa v. Katt] that Congress could constitutionally require state
courts to hear and decide Emergency Price Control Act cases involving the enforcement of federal penal laws."
[FN85] Unless Congress explicitly provides otherwise, claims based on a fed@flaw must be heard by a state

court with the proper jurisdictiofFN86] Therefore, unless a truly neutral procedural rule of a state court prevents

it, [FN87] or where an explicit congressional intent to command otherwise appears, state courts of appropriate
jurisdiction must hear cases arising under the TCPA. Since the TCPA has no explicit grant of exclusive federal court
jurisdiction for the consumer's private right of action, any analysis of the statute's language must begin with the
premise that, without additional authorization requirements, state courts of general jurisdiction which hear state law
claims of similar size and scope have jurisdiction of, and are required to hear, TCPA ¢RINBS]

A. The TCPA, Federal Supremacy, and Limits of Federalism

This brings us to several questions. Can Congress provide a federal remedy that is unavailable until a state takes
some affirmative action to allow its courts to hear those claims? Can Congress give a state authority to arbitrarily
close its courts to a federal remedyN89] If Congress could grant states the option of closing their courts to suits
under a specific federal law, what effect would it have on the balance of power between the state and federal
sovereigns? How must such intent be provided for, and does the language and the history of the TCPA support such
an interpretation? Finally, does the TCPA present a Tenth Amendment problem under cases such as New York v.
United State$FN90] or Printz v. United Statel$-N91] by "commandeering" a sovereign state's courts?

The U.S. Constitution provides that federal law "shall be the supr&f2d Law of the Land" and shall be
controlling on every courtfFN92] Under this Supremacy Clause, states cannot simply refuse to enforce a valid
federal act. When a federal law is being heard in a state d&UN©3] a state court can use its own procedural rules,

but these rules must be neutral in that those local rules or procedures must not discriminate against the federal law or
affect the availability of a federal righf=N94]

There are some recognized limits, however, on what Congress can impose on the sovereign states under the
Supremacy Clause. Congress cannot require a state to create new courts to hear claims arising out of federal laws.
[FN95] Nor can it "regulate the jurisdiction" or dictate the "modes of procedure" of state cfkik86] In New

York, the Court explained that it is within the "well established power of Congress to pass laws enforceable in state
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courts," [FN97] but Congress must regulate the activity its¢ffN98] Even where*425 Congress regulates an
activity directly, it can not conscript a state's police powers to enforce federal[f@@9] Nor can it enforce a

federal law by abrogating a state's sovereign immunity and subject the states to suit without their consent in either
federal cour{FN100] or state courtfFN101]

Using those parameters for guidance, the TCPA presents no constitutional infirmity. It does not require the states to
create any courts or take any legislative action. It regulates individual conduct directly and does not require a state to
prosecute violators, nor does it abrogate states' sovereign immunity. It does not attempt to regulate the jurisdiction or
mandate the modes of procedure of the state courts. The TCPA is simply enforceable under the Supremacy Clause in
an appropriate state court in accordance with the laws and rules of the courts of that state, like FELA, RICO, and
other federal acts. "Federal statutes enforceable in state courts do, in a sense, direct state judges to enforce them, but
this sort of federal 'direction’ of state judges is mandated by the text of the Supremacy (lEN4€2] Following

the line of cases anchored by the unanimous Supreme Court in Testa v[Hdt03] any state court that is
competent to hear similar civil suits must also hear TCPA cases, unless otherwise provided by C{rigi€ss.

*426 Therefore, the question is reduced to: "Does the TCPA provide otherwise?"

B. The "Clear Statement Rule" and the Balance of Sovereigns

To put it simply, when the Court is faced with a statute that may alter constitutional balances, the Court asks itself:

"Are we sure this is what Congress intended?" The Court will not construe a statute to alter any delicate
constitutional balances without being certain that was what drafters clearly intgRt\dd5] As Justice O'Connor
noted, this requirement "is not a mere canon of statutory interpretation. Instead, it derives from the Constitution
itself." [FN106]

Consider how requiring "opt-in" or allowing "opt-out" would affect the balance of powers between the state and
federal sovereigns. The state would have a form of veto power over a federal law. This would endow a state with the
ability to reject enforcement of a federal law in that state's courts. Allowing such an action would affect the very
foundation of federal supremagiyN107] and Congress must make its intent to bring about such an unprecedented
provision "unmistakably clear[FN108] It takes an explicit statement from Congress to divest state courts of their
original jurisdiction-and obligation- to hear claims arising out of federal laws. It logically takes a similar explicit
directive from Congress to allow a state to achieve the same result.

Statutory provisions affecting the balance of power or the delicate balance of authority between state and federal
sovereigns have traditionally been subject to the "clear statement rule." This rule protects federal supremacy to
ensure that an act of Congress does not erode the power of the federal sovereign, by waivers of sovereign immunity,
for example, unlesg427 Congress clearly intended to do sB=N109] The rule also protects against any
unintentional encroachment on federal powers, such as allowing taxation or regulation of federal instrumentalities
that are otherwise exemfEN110] and allowing state courts to have jurisdiction over Indian affgi¥bl111] Most
important to the issue of construing the TCPA, this rule is always invoked when the Court is faced with a federal
statute that purports to allow state action that absent congressional approval would be unconstftetaaal.

The clear statement rule "protects the balance of power between the States and the Federal Government struck by
the Constitution,'[FN113] as this balance is critical to our basic form of constitutional governnjehtl14] The
importance of that balance requires the courts to prevent improper tipping of the scales in either direction, just as the
balance between the three branches of the federal government must be protected against t8hditing of

power to or from any of the three branches. In short, the clear statement rule is necessary to "forc[e] the political
process to pay attention to the constitutional values at stfkE115]

The Supreme Court has repeatedly, consistently, and unanimously held that the Constitution requires state courts to
hear claims arising under a valid federal Ig®wN116] Given this position, the Court will not be quick to conclude

that Congress intended a provision to allow states to do exactly what the Supreme Court has repeatedly said that
states must not do-refuse to hear a cause of action brought under a valid federal law. It is unquestioned that states
cannot obstruct the operation of federal laj#&N117] Ambiguous language, such as that found in the TCPA, is not
explicit enough to allow states this unprecedented veto power over a federal[Hal418] Congress has
implemented citizen suits as a primary enforcement mechanism in many statutes and has never provided that a state
may close its courts to such enforcement. The proposition that Congress would venture into the statutory wilderness
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and tinker with the supremacy of federal law with no debate, no committee report, and no deliberative record is just
not plausible. "Hence, we are loath to conclude that Congress intended to press ahead into dangerous constitutional
thickets in the absence of firm evidence that it courted those pdfis119]

C. The "Clear Statement Rule" Applied to Permitting Otherwise Impermissible State Actions

An established body of law applying the clear statement rule in this context is found in the cases involving Congress'
approval of state laws that, without such approval, would violate the dormant Commerce Clause d&¢iaé]

The dormant Commerce Clause will invalidate state actigh®® that impermissibly burden interstate commerce.
[FN121] However, in its plenary powers to regulate interstate commerce, Congress can exercise that power by
expressly permitting, rather than preempting, state actigié122] Without such permission, however, the state
actions would be an unconstitutional infringement on federal Commerce Clause powers. The Supreme Court has
consistently held that if Congress intends to permit state action that would be unconstitutional absent such consent,
Congress must make that intent "unmistakably clef@iN123] Anyone seeking to convince a court that Congress
intended to permit otherwise unconstitutional action by a state faces a heavy Jatd&a4]

Congress has allowed states to alter the operation of federal law only in rare cases and only when supported by
extensive debate and clear intent to do[dN125] When altering the supremacy of federal law, this is the type of
deliberative process and explicit legislative result that the Court requii¥sid.26] The TCPA is devoid of such a
process or record. There is no language in the TCPA to justify "transforming the legal landscape" by allowing a state
*430 to essentially veto enforcement of a federal law in the state's courts.

D. The Clear Statement Rule as Protection Against Unconstitutional Misinterpretations

Philosophically, where constitutional implications are concerned, the clear statement rule is an application of the
principle of primum non nocere that was articulated two millennia #g127] Of paramount importance is that a
construing court should "do no harm" to the ConstitutififiN128] A court should not risk such harm by a
misinterpretation-hence the requirement of clear statenjehtl29] Congress is presumed to know the rules of
construction that the courts empld#zN130] such as the clear statement rule, and in fact "the requirement of a clear
statement by Congress . . . ought to be of assistance to the Congress and the courts in drafting and interpreting
legislation.”"[FN131] If Congress intends to provide that a state may act in a way that would be unconstitutional
absent such congressional approval, Congress is presumed to be aware that such intent must be explicit. No such
explicit language occurs in the TCPA. Nor is there evidence of such intent in the legislative history. The TCPA
therefore fails the clear statement test, and cannot be held to give states "opt-in" or "opt-out'[pb\/8R]

E. What "if Otherwise Permitted" Really Means: State Control of Administration and Procedure of State Courts

So what does the clause in the statute "if otherwise permitted" mean? When the clause is read in the context of
Senator Hollings' statement 31 intent[FN133] and in light of the requirement that state courts have original
jurisdiction to hear federal law claims not reserved for exclusive federal court jurisdiction, it reads most naturally
that the clause was intended in the jurisdictional sense. This becomes especially clear when this language is
considered in the context of the Supreme Court's holdings in the Second Employers' Liability Cases, which state that
when a state court hears a case brought under a federal law, local laws control procedure, jurisdiction,
administration, and venu@=N134] It is often said that "federal law takes the state courts as it finds thgiN,1'35]

and that is exactly what the TCPA's "if otherwise permitted by the laws or rules of court" language means.

The particulars of a TCPA case (jurisdictigfRgN136] venue,[FN137] residency[FN138] amount in controversy,

[FN139] etc.) must fit the administrative and jurisdictional rules of the state court hearing the[lEBd&.0] The
Supremacy Clause does not reach these administrative and procedural issues, and these are the issues concerning
Hollings that "constitutional constraints" prevented Congress from dictating to the states. Congress cannot command
which court in a state has jurisdiction over TCPA claims. Nor can it mandate the "modes of procedure," such as
appearing without an attorney, one of the procedures that Senator Hollings dggit&d1]

As discussed earlier, Hollings wanted to make it as easy as possible for consumers to fulfill the role of enforcer. To

accomplish this, he wanted32 victims to be "permitted" by the state to go to small claims court as opposed to
having to file in upper level court$FN142] He wanted victims to be "permitted” by the state to appear without an
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attorney, realizing that a state can erect costly barriers to unrepresented parties, and even require many victims to
have an attorney in order to sUe&N143] ErieNet concluded that Hollings was implying that suits in courts other

than state small claims courts would be more costly and burdensome to consjiiind#4] It is not an accident

that the statute specifically mentions meeting conditions of the "laws or rules of court" in the phrase at issue. A
state's choice of which court in each state would hear TCPA cases is up to state court jurisdictional statutes and court
rules. Small claims courts are usually courts of limited, not general, jurisdiction, so state court rules could close such
limited jurisdiction courts to practically any class of action they cho@sKN,145] and force a consumer to either

bring those actions in a higher court of general jurisdiction or abandon their claim.

The Fifth Circuit realized that this was the intent of the "if otherwise permitted" language, when it skillfully
determined that "[t]he statute's text evidences Senator Hollings's [sic] hopes as it provides for the right of action in
state court, but gives states discretion over its administratjpi146] *433 Discretion over administration is what
states have, not a wholesale ability to summarily reject application of a valid federal law.

In one sense, states do have to "do something” to otherwise permit suits in state court under federal statutes-they
must have created a state court of general jurisdiction empowered to hear general civil claims. Either by state
constitutional provisions or by state statutes, every state has taken that step and provided civil courts of such general
jurisdiction. Under Testa, those courts simply must be open to TCPA claims.

V. The Unresolved Testa Question

Exclusive state court jurisdiction for claims arising out of a federal law is not unique to the T{ERAA47]
However, the court in International Science noted that its conclusion of exclusive state court jurisdiction for the
TCPA could present a question "left unresolved by TegqtN'148] The Supreme Court has consistently required

state courts to hear claims arising out of valid federal laws and the TCPA would appear to be no different. However,
in those cases considered by the Court in the line of cases anchored by Testa, the underlying federal law giving rise
to the cause of action was concurrently enforceable in both federal and state courts. The question of a state court's
duty to hear a case arising out of a federal law when there is no concurrent federal court jurisdiction has never been
asked directly[FN149] To state the unanswered Testa question simply: "Can Congress burden state courts with
hearing cases arising out of a federal law when federal courts are not equally required to hear those cases?"
International Science improperly avoided this question by concluding that if states do not want to hear TCPA cases,
they can arbitrarily close their courts to those cafesl150] Because this Article takes the opposite position, the
unresolved Testa questiéA34 must be addressed.

A. The Context of Testa v. Katt

Testa arose from a decision of the Rhode Island Supreme @©Nd51] that held that a complaint under the
Emergency Price Control Act was not actionable by a plaintiff in a Rhode Island state [EdNt62] The Rhode

Island Supreme Court concluded that the laws of the United States, such as the Emergency Price Control Act, were
"foreign” to Rhode Island, and state courts could not be compelled to hear suits under "penal” federal laws against
their will. [FN153] A unanimous United States Supreme Court reversed, holding that federal laws were not in any
sense foreign to state cour{&N154] Since that time, "Testa stands for the proposition that state courts cannot
refuse to apply federal law-a conclusion mandated by the terms of the Supremacy Clau$eN155]

Would exclusive state court jurisdiction make a difference under Testa? The answer is an unqualified "No."

B. Historical Treatment of the State Court's Duty

The early Court tread lightly in this area, but once federal supremacy was unequivocally established by war, the duty
of state courts to hear federal law cases was no longer debatable. It is necessary, however, to review the history
involved to completely appreciate the question and resolve it in the light of modern federalism.

1. The Source of the State Courts' Role in Adjudicating Federal Law

While drafting the Constitution, some framers felt that a cadre of constitutionally created federal courts would
infringe on states' rights. Others argued that without its own distributed system of federal trial courts, the federal
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government "would be the mere trunk of a body, without arms or legs to act or m@M156] The resolution of

this dilemma was left to what has come to be known as the Madisonian Comprdmié&s57] In lieu of
constitutional provisions for a complete system of lower federal courts, the Compromise instead established a single
Supreme Court, left for Congress to decide the scope and size of any inferior federal court system, and relied on
*435 a Supremacy Clause binding state courts to federal[lBM158] This accomplished the dual goals of allowing

the young and financially strapped republic to use the existing state court systems for enforcement of federal laws,
[FN159]and at the same time placating the anti-federalists, who insisted on state courts as the venue to hear federal
claims to "preserve the good old way of administering justiffeN160] The manifest expectation of the Madisonian
Compromise was that in the absence of a whole network and infrastructure of inferior federal courts designed to
hear federal claims, the state courts would fulfill that role.

2. State Courts Consenting to a Role as Federal Trial Courts

The use of state courts (and in some cases state offices) to effectuate federal policy was not uncommon in the early
days of the republicfFN161] but it came with some negative implications. Several cases challenged the practice,
[FN162]and in early cases, the Supreme Court often dodged the question, just as the International Science court did,
with dicta concluding that the obligation of state courts to adjudicate federal law was conditioned on the passive
consent of the statef=N163] For example, in United States v. Jones, the court faced a challenge to a federal statute
which gave state courts power to determine compensation for certain property acquired by the federal government
under eminent domaifiFN164] The Court discussed the duties imposed on state courts:

At different times various duties have been imposed by acts of Congress on State tribunals; they have been invested
with jurisdiction in civil suits, and over complaints and prosecutions for fines, penalties, and forfeitures arising
under laws of the United States. And though the jurisdiction thus conferred could not be enforced against the
consent of the States, yet, when its exercise was not incompatible with State duties, and the States made no objection
to *436 it, the decisions rendered by the State tribunals were upHel\L65]

In Kentucky v. Dennison, Chief Justice Taney observed that federal laws "merely give the power to the State
tribunals, but do not purport to regard it as a duty, and they leave it to the States to exercise it or not, as might best
comport with their own sense of justice, and their own interest and convenigR®ELE6] Similarly, in Prigg v.
Pennsylvania, the Court noted that "every state is perfectly competent, and has the exclusive right . . . to deny
jurisdiction over [federal] cases|FN167]

However, the dicta in these cases must be read in temporal context. Not unlike recalcitrant children chafing at
authority, state legislatures for a long time willingly "consented" sub silentio to their state courts being open to
enforce federal law in part because they were not explicitly told they h4BN1.68] The cases in which state courts
concluded that states could (and did) say "no" to hearing federal cl&ih$69] did not rise to review by the
Supreme Court. Congress wisely "made no serious effort" to compel states to hear federal[ENii8] Leaving

states with the illusion of consent also left them with the illusion of a measure of power to close their courts to
federal law if they wanted to.

Had the early Court explicitly held that states had no discretion in this matter, it could have precipitated a rebellious
state to challenge such a command. The fact is, states did tacitly consent. Commentatow3faveted that

having federal laws adjudicated in state courts gave states some measure of control over the interpretation and
enforcement of those law$FN171] It was the loudest proponents of states rights that insisted on state court
jurisdiction for federal claims[FN172] The question of whether a state legislature could constitutionally close its
courts to a federal cause of action was not directly before the Court in cases such as Holmgren v. United States.
[FN173] The restraint shown by the Court by not answering an unasked question was both proper and laudable.

3. Consent no Longer an Issue

In the wake of the Civil War, the Court in Claflin v. Houseman sought to dispel the fiction that enforcement of
federal laws in state courts was somehow conditioned on state cofi¥eh4] Claflin may have been ahead of its

time to some degree, as this sea change didn't stick. There was a bit of backsliding dicta a few years later in Jones
and Holmgren. But Holmgren is the last Supreme Court decision with dicta implying that state legislatures could
arbitrarily close their courts to federal causes of action. Holmgren specifically noted that since the state in question
(California) had not attempted to close its courts, the question on the duty of the state court to hear federal causes of
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action was not before the coufEN175]

The Claflin holding was directly challenged forty years later in the Second Employers' Liability (faN43,6] but

the Court found its anchor that dicta in Jones and Holmgren had obscured, and reiterated that state courts must
remain open to hear suits brought under federal laws in accordance with the state courts' regular modes of
procedure. Any remaining doubtwas eliminated when the state of Rhode Island brought the same question to the
Court thirty-five years later in Testa v. KafEN177] Once again, the Cout#t38 unanimously held that state courts

had no power to close their courts to claims based on federal [&M4.78] There was no discretion for a state to
discriminate against, or arbitrarily reject, a federal cause of action in the state's ffoN{tg9]

With the advent of the Federal Rules of Civil Procedure came the modern differentiation of "substantive law" versus
"procedure." Cases that established the nuances of the Erie Doctrine also clarified the nuances of substantive law
and procedure, and firmly established that a court (usually a federal court sitting in diversity) would sometimes need
to apply not only the foreign law, but also the foreign procedures where those procedures are a substantive part of
the law.[FN180] These concepts dovetailed with the Testa line of cases, especially the Second Employers' Liability
Cases, and solidified the modern view that the Supremacy Clause requires state courts to hear suits under federal
laws, but allows state courts to retain their local administrative and procedural rules that are not outcome
determinative and do not present any obstacle to the enforcement of federal rights.

The pillar of the modern cases on this subject is Howlett v. Rose, which explained that state courts of adequate
jurisdiction must be open to suits based on federal laws-with the single exception of a "neutral" procedural rule.
[FN181] Howlett noted that it was exceedingly rare, but in those rare cases of a truly neutral rule of procedure, a
state court could be closed to a federal cause of aditwil82] This does not conflict with the Testa line of cases,

but seizes on the language from the Second Employers' Liability Cases regarding states' regular "modes of
procedure,'[FN183] recognizing what many call the "nondiscrimination" doctrine: as long as the neutral rule is
nondiscriminatory and evenly applied to claims from both state laws and federal laws, it will usually be allowed. For
example in Missouri ex rel. Southern Railway Co. v. MayfigkiN184]the Court held that a state court could apply

the *439 doctrine of forum non conveniens to bar a FELA case. In so holding, the Court noted that previous cases
had not limited the power of a state to bar FELA cases, provided the state "enforces its policy impartially so as not
to involve a discrimination against Employers' Liability Act suits . . [FN185] Federal law truly "take[s] state

courts as it finds them.[FN186] To date, such a "neutral procedural rule" remains the only exception the Court
recognizes to the requirement that state courts of adequate jurisdiction must hear claims based in federal laws.

A rule or procedure is not neutral, however, if it is a "substantive burden" on persons seeking to enforce a federal
right. [FN187] What is not allowed is a state policy that declines jurisdiction over one discrete category of federal
claims.[FN188] It would seem fairly clear that a state law declaring that "the courts of this State shall not hear
claims under the TCPA" would thus not be "neutral,” and thus would not be permissible. Such an act "whether
presented in terms of direct disagreement with substantive federal law or simple refusal to take cognizance of the
federal cause of action, flatly violates the Supremacy ClaliBdl189]

C. Does Modern Federalism Affect Testa?

Modern federalism has seen subtle changes in the balance of sovereigns and increases in federal power over state
actions in some areas (such as matters relating to comrffexd®0]) but at the same time, the Court has found a
greater role for state sovereign immunity to suits based in federal laws. In Hilton v. South Carolina Public Railways
Commission[FN191] the Court implied in dicta that exclusive state court jurisdiction raised some unique issues,
noting that symmetry in the law avoids "federalism-related concerns that arise when the National Government uses
the state courts as the exclusive forum to permit recovery [from a state government] under a congressional statute.”
[FN192] This was a pre-Alden v. Maing-N193] decision on a state's liability for suits under FELA, and the Court

noted that the symmetr§440 of the state's liability for suits in both federal court and state court "has much to
commend it."[FN194] However, the same decision pointed out that such rules or symmetry may be overcome by
statutory language, and where the statute does so, "the Supremacy Clause makes that statute the law in every State,
fully enforceable in state courtfFN195]

Then in Alden, riding the crest of the modern state sovereignty tidal wave, the Supreme Court reversed a long
standing body of law on state sovereign immunity, and held that the federal government cannot abrogate a state's

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works



33 CTLR 407 Page 11
(Cite as: 33 Conn. L. Rev. 407)

sovereign immunity to suits in the state's own coyfdl196] Buried in that decision is dicta that "[w]e are aware of

no constitutional precept that would admit of a congressional power to require state courts to entertain federal suits
[against a state] which are not within the judicial power of the United States and could not be heard in federal
courts."[FN197] This isolated phrase may imply that some on the Court would examine exclusive state court

jurisdiction for a federal law very carefully.

However, Alden was decided in the shadow of Seminole Tribe, which held that the federal government cannot
subject a state to suits in the federal courts under federal [BML98] Under Seminole Tribe, states could not be
subjected to suit under a federal law in federal court. The language of Alden must therefore be viewed in the context
of its central holding that Congress cannot accomplish through the state courts what it cannot accomplish (i.e.
abrogation of state sovereign immunity) in the federal co{iffd199]

With that in mind, any reliance on the dicta in Alden by detractors of exclusive state court jurisdiction is misplaced.
The Alden Court reasoned that because Congress is constitutionally prohibited from abrogating states sovereign
immunity in federal courts, Congress cannot constitutionally abrogate that immunity in state feN#80] What

Alden stands for is, at most, a proposition that if the federal government is constitutionally prohibited from
enforcing a federal law in federal court, it can not constitutionally achieve that enforcement in state courts either.

With the TCPA however, Congress could enforce the TCPA under federal court jurisdiction. Unlike attempting to
abrogate states' sovereign immunity in a state's own courts, exclusive state court jurisdiction for the TCPA is not an
"end run" around a constitutional prohibition. Congress could have freely, and constitutionally, granted federal court
jurisdiction to consumer suits under the TCPA, and unlike the statute struck dowalirAlden or Seminole Tribe,

no challenge to that enforcement scheme would be sustained. The fact that Congress chose to withhold the grant of
federal court jurisdiction does not impart a constitutional defect to a TCPA cause of action in state court. Congress
"may give, withhold or restrict . . . [federal court] jurisdiction at its discretigN201]

The folly of the alternative is made obvious by looking at slight variations to the exclusive state court jurisdiction in
the TCPA. Consider if there were concurrent federal court jurisdiction for the private right of action, but only
against foreign defendants, or perhaps only where the amount in controversy was in excess of $1 million (or $1
trillion-it makes no difference constitutionally). These types of hurdles to federal jurisdiction were common before
the advent of modern general federal question jurisdiction in 1980, which removed the amount in controversy bar.
[FN202] Until 1980, many cases brought under federal law were left with no option but state courts, and an amount
in controversy bar to general federal question jurisdiction was never held to be a constitutional problem. There
would be "concurrent" jurisdiction and the unresolved Testa question would evaporate, but the end result would be
the same-no TCPA case would ever be brought in federal court. In fact, had the TCPA been passed before 1980, its
minimal statutory damages provision would have practically guaranteed that no TCPA case brought by a consumer
could be brought in federal court under federal question jurisdiction. That the Testa problem can be so easily
defeated evinces how insubstantial it is.

D. Federal Coercion or Congressional Prerogative?

Advocates of limits on federalism deride the TCPA as a heavy-handed way for Congress to achieve federal policy
enforcement-principally on the backs of state cofdl203] At first blush, it does seem that with exclusive state
court jurisdiction, Congress can take credit for solving the problem, without providing the infrastructure or other
requirements necessary to make it wgfiN204] It smacks of an unfunded mandate and seems coercit44®

some.

But in the final analysis, Congress is not shy about exercising its powers in a coercive fashion to the limits of
constitutionality. We no longer have a newly minted union treading carefullyso as not to strain the unproven bonds
of federalism. Today, where Congress cannot use its nearly boundless powers under the Commerce Clause, it will
wield its spending power to club unwilling states into submission in order to achieve practically any result Congress
desires. If a state does not wish to raise its drinking age to twenty- one, it can simply forego its federal highway
funds.[FN205] Similarly, if a state does not want to be "burdened” with the Testa legacy of suits in state courts
under federal law, it can, as Justice Stevens suggests, choose to have no statgFoROB] It may seem
Draconian to "choose" to dissolve state civil courts to avoid the burden, but no more so in practical terms than
"choosing" to decline millions of dollars of federal funding. There is nothing new in the burden of state courts
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hearing suits under federal laws-or in Congress exercising its constitutional powers to take advantfigl 2371,
E. Burden Was Not a Policy Concern of the Drafters

The court in International Science seemed concerned with the "burden" a hypothetical horde of consumers bringing
TCPA claims would have on the courf$:N208] The court concluded it was "readily apparent" that Congress
considered the burden on court congestion in providing what that court saw as an ability for states to close their
courts to hearing TCPA443 cases[FN209] However, the court cited no reference other than nonspecific findings

in the bill to support its conclusory statement. A diligent search of all those findings, committee reports, hearing
testimony, congressional record entries, and news articles related to the TCPA and its passage finds no mention
whatsoever of such a consideration by Congress. Congress simply determined that over eighteen million
telemarketing calls were made each d&N210]and from this, the International Science court leapt headfirst to the
unfounded conclusion that Congress was concerned that, if even a small number of those calls were illegal under the
TCPA, the resulting suits could congest the courts. If Congress did consider the issue of court congestion associated
with the private right of action, it never found it significant enough to warrant any mention or consideration in the
record. Nor does such a consideration warrant an excuse for a state to decline jurisidhibtitiri]

It is arguable that a state's burden in hearing federal causes of action where state and federal courts share jurisdiction
is less than the burden imposed by the TCPA's exclusive state court jurisdiction. However, this difference is
mitigated because the TCPA's enforcement does not lie exclusively in state courts. The TCPA provides federal court
jurisdiction for actions by state attorneys genefaN212] Direct FCC enforcement is available through the FCC's
administrative procedures, subject to review by federal colft$213] In addition, consumers have access to both
formal and informal complaint procedures against violators under the FCC's complaint pfBbist]

*444 Regardless of any burden or policy concerns, the unresolved Testa question is in fact resolved by the
Constitution itself. It is the Supremacy Clause, not Congress, that "burdens"” state courts to hear TCPA claims.
[FN215] The Supremacy Clause explicitly directs state courts to enforce federal stdii4.6] That burden

cannot be considered unconstitutional, since it is the Constitution itself that creates the burden. A state court must
respect federal laws as if those laws "emanated from its own legislaffid217] This mandate is not conditioned

or premised on concurrent federal court jurisdiction of the federal cause of action.

F. Is Federal Court Jurisdiction for a Federal Action Mandatory?

The only remaining questions facing exclusive state court jurisdiction for the TCPA are: "Can Congress withhold
federal court jurisdiction for a federal cause of action, and leave jurisdiction solely in state courts?" and "Can
Congress rebut 8§ 1331 federal question jurisdiction?" Those who consider the exclusive state court jurisdiction for
TCPA private suits an unconstitutional burden on state courts would answer these questions in the negative,
insisting that Congress cannot leave adjudication of a federal law purely in the hands of statdfeNadt8]

But these questions are also answered by the Constitution itself. "[J] urisdiction having been conferred may, at the
will of Congress, be taken away in whole or in part . . [FN219] Federal courts are courts of limited jurisdiction.
[FN220] They acquire no jurisdiction unless granted by the Constitution or Congress, and Congress has always been
vested with the power tt45 withhold the grant of jurisdictiofFN221]"[Congress] may give, withhold or restrict

such jurisdiction at its discretion, provided it be not extended beyond the boundaries fixed by the Constitution."
[FN222] To answer the Testa question by finding that exclusive state court jurisdiction for a federal cause of action
is an unconstitutional burden on states would mean that every federal act would be required to have federal court
jurisdiction.[FN223] Such a construction would clearly violate the Constitution, as Congress would be stripped of
its Article Il powers to grant or withhold such jurisdiction.

"If Congress does not confer jurisdiction on federal courts to hear a particular federal claim, the state courts stand
ready to vindicate the federal right, subject always to review, of course, in [the Supreme] eNBR24] Exclusive

state court jurisdiction for a federal cause of action may seem odd, but it is specifically contemplated by the
Constitution since the grant of federal court jurisdiction for a federal statute is explicitly left to Congress' discretion.
Therefore, the Testa holding that state courts must hear claims arising under a federal statute is valid regardless of
whether the state court jurisdiction over the cause of action is exclusive or concurrent with federal court jurisdiction
over the same cause of action.
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*446 G. Reinterpret Ambiguity to Avoid an Unconstitutional Result (Once Confirmed That it Actually is an
Unconstitutional Result)

Finally, consider how exclusive state court jurisdiction for the TCPA was found. The various courts came to that
conclusion not through unambiguous statutory language, but by delving deeply into snippets of legislative history.
The mere fact that it took such machinations to deduce the exclusive state court jurisdiction is prima facie proof that
significant ambiguity exists. With that in mind, if exclusive state court jurisdiction was held to create an
unconstitutional commandeering of state court resources, the proper solution would be to reinterpret the ambiguity
to eliminate the constitutional defect by finding concurrent federal court jurisdiction for the TCPA by virtue of §
1331.[FN225]

| have considered that the same argument could be raised that the ambiguity of whether states can or cannot
"opt-out" should be interpreted to allow "opt- out" to avoid a potential Tenth Amendment problem (as the
International Science court did). But this suggestion confuses two similar (and often confused) doctrines of statutory
construction. Judicial restraint instructs us that a court should avoid any constitutional questions if a
non-constitutional question is dispositive of the cds&l226] A different doctrine establishes a presumption that an
act of Congress is constitutionffN227] and any ambiguity must be interpreted so as to not impart a constitutional
infirmity to a statute.[FN228] The former canon avoids a constitutional question. The latter avoids an
unconstitutional result after answering a constitutional question. These canons cannot be hybridized to compel a
court to construg447 any statutory ambiguity in a remedial statute, such as the TCPA, so as to avoid the mere
consideration of a constitutional question. At the very least, some minimal inquiry must be made into the question to
determine that the proposed construction "would raise serious constitutional probJENi&29] To reinterpret an
ambiguity to avoid an unconstitutional result first requires inquiry and significant indications that the result to be
avoided actually is unconstitutional-not merely that it might be.

If exclusive state court jurisdiction for the TCPA were actually held to be unconstitutigié®30] the ambiguity

in the statute can be reinterpreted two ways-either interpret the statute not to rebut § 1331 federal question
jurisdiction and allow concurrent federal court jurisdiction; or allow a state to "opt-out.” The International Science
court simply assumed the exclusive state court jurisdiction might be unconstitutional and read the statute to allow
"opt-out" to avoid that problenjfFN231] However, as shown earlier, allowing "opt-out” requires a clear statement,
and the existence of ambiguity logically excludes the existence of a clear statement. Additionally, allowing "opt-out"
would result in sanctioning an unconstitutional act if "opt-out" was not intended by Congress. On the other hand,
allowing federal court jurisdiction under § 1331 would not risk an unconstitutional outcome. The latter option would
therefore be the better choice constitutionally.

IV. Conclusion

In closing, consider a scenario where a state passed a law providing that "Suits under the TCPA cannot be heard in
the courts of this State." Now consider the result if "TCPA" was replaced with "FELA," "RICO," or one of many
other federal acts that are commonly heard by state courts. Such an act by a state would be inconceivable. The
constitutional mandate for states to hear cases under federal law is no more compelling for RICO or FELA than it is
for the TCPA. The impact on the balance of power between the state and federal sovereigns requires a clear
statement if Congress intends to allow otherwise unconstitutional "opt-in" or "opt-out" by states. The statute-and its
legislative history-cannot be contorted to support such a conclusion.

[FNal] Interim President of the privacy rights group, the National Association Mandating Equitable Databases, Inc.
(the NAMED, Inc.) and member of the South Carolina Joint Legislative Privacy Study Committee. | would like to
dedicate this article to my grandfather, John M. Dex, who, as my first client, taught me the law is really about
people, and not courtrooms.

[FN1]. Mondou v. N.Y., New Haven & Hartford R.R. Co. (Second Employers' Liability Cases), 223 U.S. 1, 56-57
(1912)

[FN2]. 330 U.S. 386 (1947)
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[FN3]. Pub. L. No. 102-243105 Stat. 2395 (codified as amended principall#at).S.C. § 227 (1994) The TCPA
amends the Communications Act of 193%; U.S.C. 88 20226 In general, the TCPA prohibits unsolicited
advertising via facsimile and strictly regulates prerecorded solicitation calls to hdihésS.C. § 227(b)(1) (1994)

The governing regulation also provides for comprehensive regulation of "live" telemarketing calls by FCC
regulations, which include, inter alia, requirements to honor a consumer's "do-not-call" request for ted¥ears.
C.F.R. 8 64.1200(e) (19997T he statute contains various remedies for violations, including a private right of action.
47 U.S.C. 8§ 227(b)(1) (1994)

[FN4]. Int'l Sci. & Tech. Inst. v. Inacom Communications, Inc., 106 F.3d 1146, 1158 (4th Cir. 1997)
[FN5]. Id. at 1156.

[FN6]. Howlett v. Rose, 496 U.S. 356, 372 (1990)he States thus have great latitude to establish the structure and
jurisdiction of their own courts.").

[FN7]. Federal Employers' Liability Act (FELA¥5 U.S.C. 88 5%60. (1994).
[FN8]. Racketeer Influenced and Corrupt Organizations Act (RIAB)J.S.C. 88 19611968 (Supp. IV 1998)

[FN9]. For a modern discussion of the parameters of the duty of state courts to hear cases arising under federal laws,
see generallfHowlett, 496 U.S. at 367-7%ee also discussion infra Part IV.

[FN10]. Some parties argue that this has been done in Texas, where the state legislature took action after threats
were made by fax advertisers against consumers who tried to enforce the TCPA, and consumers complained to state
legislators that the law was unclear on the issue. See Mary Flood, Firm Settles Suit Over Junk Faxes, Wall St. J.,
Apr. 28, 1999, at T1. Although the consensus of most authorities was that such an "opt-in" was not necessary to aid
those consumers, the legislature passed a bill "'to make it crystal clear' that civil lawsuits can be filed in Texas to
collect fines from those who send unwanted faxes." Id. (quoting Daniel Gonzalez, aide to Texas State Rep. Tony
Goolsby); see also H.B. 23, 76th Leg. (Tex. 1999) (amen8iegtion 35.47 of the Business and Commerce QGode

grant a specific right of action in Texas state courts for violations of the TCPA). The relevant portion of that act
reads as follows:

(9) A person who receives a communication that violatédJ.S.C. Section 227a regulation adopted under that
provision, or this section may bring an action against the person who originates the communication in a court of this
state for an injunction, damages in the amount provided by this subsection, or both.

H.B. 23, 76th Leg. (Tex. 1999).

This act by Texas, however, is not an "opt-in" to open its courts to suits under the federal law. It actually makes
violations of the TCPA and the FCC regulations actionable under state law, so that a consumer could now sue for
recovery under the federal law, as well as under state law for TCPA violations. Id. In fact, the Texas statute provides
a private right of action for any violation of the TCPA, where the TCPA itself only provides for citizen suits for
violations of certain provisions. Id. In at least one reported decision, a New York court using a similar state law
(N.Y. Gen Bus. § 399-p (3)(apwarded statutory damages of $500 for a TCPA violation, in addition to statutory
damages of $50 under state law, for the same act-a single telemarketing call to a consumer's home using a recorded
message to deliver a solicitatiddaplan v. First City Mortgage, 701 N.Y.S.2d 859 (City Ct. 1999)

A statute similar to the Texas law was previously passed in Utah, which makes violations of the TCPA also a
violation of Utah state law, and actionable for $500 in statutory damages. The Utah statute specifically notes that the
state law cause of action is "[ijn addition to any other remedies.U#h Code Ann. § 13-25a-107 (1999)

[FN11]. Int'l Sci. & Tech. Inst. v. Inacom Communications, 106 F.3d 1146, 1156-57 (4th Cir. 19P7)s, a state
could decide to prevent its courts from hearing private actions to enforce the TCPA's substantive rights. . . .
Congress included a provision to allow the states to prohibit private TCPA actions in their courts.").

[FN12]. While no state has attempted to test this interpretation and try to "opt-out” of the TCPA's citizen suits
provision, at least one defendant has raised the argument in a unique fashion. In a South Carolina case, it was argued
that, since South Carolina had amended its own junk fax stati8eC7Code Ann. § 15-75-5Qaw. Co-op. 1999),

after the TCPA was introduced and did not then codify the TCPA or a private right of action into South Carolina
law, the failure to incorporate the TCPA's private enforcement into state law should be interpreted as an "opting-out"
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from the TCPA's private enforcement provisions. Biggerstaff v. Low Country Drug Screening, No. 99- SC-86-5519
(Magis. Ct. S.C. Nov. 29, 1999). As expected, this argument did not prevail.

[FN13]. Int'l Sci., 106 F.3d at 115@"We today reach the somewhat unusual conclusion that state courts have
exclusive jurisdiction over a cause of action created by federal law."); sedvaiguhey v. Lanier, 204 F.3d 911,

915 (9th Cir. 2000) Foxhall Realty Law Offices, Inc. v. Telecommunications Premium Svcs., Ltd., 156 F.3d 432,
438 (2d Cir. 1998)ErieNet, Inc. v. Velocity Net, Inc., 156 F.3d 513, 520 (3d Cir. 1998icholson v. Hooters of
Augusta, Inc., 136 F.3d 1287, 1289 (11th Cir. 19@8icholson II); Chair King, Inc. v. Houston Cellular Corp., 131

F.3d 507, 514 (5th Cir. 1997Braver v. Perry Johnson, Inc., No. CIV-99-1422-W (W.D. Okla. Feb. 8, 2000). But
seeKenro, Inc. v. Fax Daily, Inc., 904 F. Supp. 912, 915 (S.D. Ind. 1968)rehearing962 F. Supp. 1162, 1172

(S.D. Ind. 1997)(declining to follow International Science and holding that federal courts have federal-question
jurisdiction over TCPA claims und&8 U.S.C. § 133}t ErieNet, 156 F.3d at 52(Alito, J., dissenting). For a more
complete exploration of the federal jurisdiction question of the TCPA, see Fabian D. Gatiaglitory Interpretation

of Federal Jurisdictional Statutes: Jurisdiction of the Private Right of Action Under the TCPA, 66 Fordham L. Rev.
1895, 1912-18 (1998)This plethora of litigation could have been largely avoided if Congress had used less
ambiguous language in creating the exclusive state court jurisdiction, as it did in other statutes. SE=UeS)C. §

604a(i) (Supp. IV 1998]"Any party which seeks to enforce its rights under this section may assert a civil action for
injunctive relief exclusively in an appropriate State court against the entity or agency that allegedly commits such
violation."). In an interesting TCPA case in California, a defendant removed a TCPA case to federal court based on
diversity and supplemental jurisdiction because the complaint included claims und&aith®ebt Collection
Practices Act. Kinder v. Citibank, No. 99-CV-2500 W(JAH), available at 2000 WL 1409762, at *1 (S.D. Cal. Sept.
14, 2000) Although the plaintiff dismissed all claims except the TCPA claim after removal, the district court
retained jurisdiction on two independent grounds of diversity and supplemental jurisdiction, on the basis that
removal is based on the complaint at the time of removal, and subsequent dismissal or dispensation of the cause of
action that enable removal would not cause the case to be remanded to the state court. Id. at *1-*3aitiag
Surgical Corp. v. Nat'l Ass'n of Sec. Dealers, Inc., 159 F.3d 1209, 1213 (9th Cir.)19% could prove to be a

route to federal court for a plaintiff who can bring a TCPA case under diversity jurisdiction, or bootstrap federal
court jurisdiction by including a claim that would have federal court jurisdiction, even if that claim will later be
dismissed, leaving the TCPA claim standing alone.

[FN14]. "Nevertheless, it is my hope that States will make it as easy as possible for consumers to bring such [TCPA]
actions, preferably in small claims court. . . . Small claims court or a similar court would allow the consumer to
appear before the court without an attorney.” 137 Cong. Rec. S16204, 16205 (daily ed. Nov. 7, 1991) (statement of
Sen. Hollings).

[FN15]. For a brief exploration of problems of enforcing the TCPA in state small claims courts, see Margaret H.
Marr, Small Claims Court Enforcement of Federal Unsolicited Fax Law (brief for the Internet Mail Consortium
1998), at http://www.imc.org/imc-spam/smaliclaims.html (Jan. 15, 1998) (on file with the Connecticut Law
Review).

[FN16]. Some pro se litigants, however, have performed admirably and won significant appellate victories after
starting out in small claims courts. See, e(aplan v. Democrat & Chronicle, 698 N.Y.S.2d 799, 800 (App. Div.
1999)(reversing lower court holding against pro se plaintiff Martin Kaplan), rever6#fyN.Y.S.2d 881, 882 (City

Ct. 1998) In addition, several multi- million dollar class actions for junk faxes, which may provide a source of
well-funded and well-represented cases, are proceeding in their respective state courts. See, e.g., Parker v. Am.
Blaxtfax, Inc., No. 141-182692-00 (Dist. Ct. Tex. Sept. 6, 2000); Nicholson v. Hooters of Augusta, Inc., No.
95-RCCV-616 (Super. Ct. Ga. Aug. 26, 1998) (Nicholson Ill), aff'd en b&8¢,S.E.2d 468 (Ga. Ct. App. 2000)

[FN17]. Robert A. Barker, When Federal Statutes Prescribe Subject Matter Jurisdiction, N.Y.L.J., Apr. 19, 1999, at
3.

[FN18]. For example, application of the TCPA to intrastate calls has befuddled several courts despite a number of
dispositive authorities that make such application crystal clear. See Hilary B. Miller & Robert R. Biggerstaff,
Application of the Telephone Consumer Protection Act to Intrastate Telemarketing Calls and Faxes, 52 Fed. Comm.
L.J. 667, 670 (2000)In what can only be described as a Kafka-esque interpretation in a small claims case in
Virginia, although the FCC's rule under the TCPA require the company to keep a list of people who have asked not
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to receive further telemarketing calls, AT&T argued that the law does not require AT&T to actually refrain from
calling those people on the list. Stephen Dinan and Margie Hyslop, States Trying to Restrict Telemarketers, Wash.
Times, Feb 3, 2000 at C3. Another telemarketer argued unsuccessfully that the average consumer's message on their
home answering machine instructing callers to "leave a message" was "express invitation" to receive pre-recorded
telemarketing calls. Agostinelli v. LM Communications, Inc., defendant's memo. of law, No. 00-SC-86-2862
(Magis. Ct. S.C. August 17, 2000).

[FN19]. See cases cited infra note 25.
[FN20]. Substantially identical language is also foundihU.S.C.A. § 227(c)(5jWest 2000).
[FN21]. Id.

[FN22]. The din is sometimes contained within the same courthouse. For example, in Hillsboro County, Florida, two
nearly identical TCPA cases brought by the same plaintiff resulted in one judge dismissing the claim because
Florida had not "opted-in," while the other judge held that there is no need for the state to first "opt-in" for a TCPA
suit to be heard. Compare Condon v. Freedom Ford, Inc., No. 99-6701-SC, slip op. at 3 (Hillsborough County Ct.
Fla. July 19, 1999) (dismissing plaintiff's claim "[bJecause the Court holds as a matter of law that Florida has not
permitted the Plaintiff to bring a private cause of action under the TCPA in its courts"), with Condon v. Rose, No.
99- 6158-SC (Hillsborough County Ct. Fla. March 8, 2000) (denying defendant's motion to dismiss, holding that
because the state has not "opted-out," "the TCPA is enforceable in this Court").

[FN23]. Nicholson v. Hooters of Augusta, Inc., No. 95-00101-CV-1 (S.D. Ga. Sep. 4, 1996), available at 1996 WL
1749407, at *3 (Nicholson If'[I]t is evident that Congress intended that state law determine the availability of a
private cause of action under the TCPA. In the instant case, Georgia law governs whether Plaintiff Nicholson has a
private cause of action under the TCPA." (footnote omitted)), vaca@sl F.3d 1287 (11th Cir. 199§Nicholson

II) (with instructions to dismiss for lack of subject matter jurisdiction), modifigdD F.3d 898 (11th Cir. 1998)

(with instructions to remand case to state court rather than dismiss for lack of subject matter jurisdiction).

[FN24]. Freedom Ford, No. 99-6701-SC, slip op. at 3 (dismissing plaintiff's claim "[b]ecause the Court holds that as
a matter of law that Florida has not permitted the Plaintiff to bring a private cause of action under the TCPA in its
courts"); Kaplan v. Democrat & Chronicle, 679 N.Y.S.2d 881, 882 (City Ct. 19@&plan 1) ("An exhaustive
review of [New York's] statutory and regulatory law reveals no authority granted to commence an action under [the
TCPAL"), rev'd,698 N.Y.S.2d 799 (App. Div. 4 Dept. 1999Kaplan Il); Autoflex Leasing, Inc. v. Mfrs. Auto
Leasing, Inc., 16 S.W.3d 815 (Tex. App. 200@h'g denied, May 4, 2000.

[FN25]. Int'l Sci. & Tech. Inst. v. Inacom Communications, 106 F.3d 1146, 1156 (4th Cir. 199§ clause iM7

U.S.C. § 227(b)(3)if otherwise permitted by the laws or rules of court of a State' does not condition the substantive
right to be freefrom unsolicited faxes on state approval."); see &lsxhall Realty Law Offices, Inc. v.
Telecommunications Premium Svcs., Ltd., 156 F.3d 432, 438 (2d Cir. 1@@R)ing the above passage from
International Science); Condon v. Rose, No. 99-6158-SC (Hillsborough City Ct. Fla. Mar. 8, 2000) (denying
defendant's motion to dismiss, holding that because the state has not "opted-out," "the TCPA is enforceable in this
Court"); Nicholson v. Hooters of Augusta, Inc., No. 95-RCCV-616 (Super. Ct. Ga. Aug. 26, 1998) (Nicholson IlI),
order denying defendant's motion to dismiss, at 8-9 (July 13, 1999) (no need for states to opt-in), aff'd &8banc,
S.E.2d 468 (Ga. Ct. App. 2000Felma v. Total Remodeling, Inc., 756 A.2d 1091, 1093 (N.J. Super. 2000

court finds that the common-sense meaning of the language 'if otherwise permitted by the laws or rules of Court of a
State' manifests a Congressional intent that does not condition state court jurisdiction over private enforcement of
TCPA claims on an affirmative legislative act creating such jurisdiction, where the state [court] already has the
ability to hear such cases."kaplan, 698 N.Y.S.2d at 800 (Kaplan Ifholding that state courts have jurisdiction

over TCPA claims without state action needed to enable suits); Biggerstaff v. Low Country Drug Screening, No.
99-SC-86-5519, slip op. at 4 (Magis. Ct. S.C. Nov. 29. 1999) ("A cause of action under the TCPA is therefore
available in this State's courts to all citizens of this State without any requirement for the State to 'opt-in' to the
TCPA."); Schulman v. Chase Manhattan Bank, 710 N.Y.S.2d 368 (N.Y. App. 2B09)sicians Data, Inc. v. US

West Wireless, No. 00-CV-631 (Dist. Ct. Colo. Aug. 14, 2000).

[FN26]. Int'l Sci., 106 F.3d at 115€concluding in dicta that "a state could decide to prevent its courts from hearing
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private actions to enforce the TCPA's substantive rights"); seeFaigball, 156 F.3d at 43@easoning that states

may refuse to exercise jurisdiction over TCPA actions); Nicholson, No. 95-RCCV-616, order denying defendant's
motion to dismiss, at 8-9 (Nicholson Ill) (interpreting International Science to mean "that States were given 'veto
power' over the TCPA and could prevent or prohibit or forbid private TCPA actions"), aff'd en 52n&.E.2d 468

(Ga. Ct. App. 200Q) Zelma v. Total Remodeling, Inc., 756 A.2d 1091, 1094 (N.J. Super. 200ding
International Science "persuasive” and concluding the TCPA allows states to "optSufitiman, 710 N.Y.S.2d at
370;Physicians Data, Inc., slip op. at 5.

[FN27]. 131 F.3d 507 (5th Cir. 1997)

[FN28]. Seeid. at 513("The statute's text evidences Senator Hollings's [sic] hopes as it provides for the right of
action in state court, but gives states discretion over its administration.").

[FN29]. Int'l Sci., 106 F.3d at 1156-5&o0xhall, 156 F.3d at 43&nd Murphey v. Lanier, 204 F.3d 911 (9th Cir.

2000) are the only circuit courts that reached an actual holding on the question (due to the Equal Protection Clause
challenge based on an "opt-in" interpretation). The other circuit courts all followed International Science, but none

of those other courts faced an Equal Protection Clause challenge to the TCPA, so any conclusions on "opt-in" or
"opt-out" in those other courts are considerably suspect. See cases cited supra note 13.

[FN30]. Seelnt'l Sci., 106 F.3d at 1153

[FN31]. Seeid. at 1156.The plaintiff's purpose was to bootstrap federal jurisdiction by alleging that lack of
concurrent federal jurisdiction would violate the Equal Protection Clause, and to compel the court to find federal
court jurisdiction in order to avoid that constitutional infirmity. See id. This challenge was rejected by the court's
conclusion that there was no "opt- in" requirement that state law authorize TCPA suits. See id.

[FN32]. Id. Various defendants have argued that this phrase is dicta, but a close analysis reveals that this conclusion
is one of the grounds, and thus necessary to the holding that the TCPA presents no Equal Protection Clause problem,
and is therefore entitled to the same weight as the holding. SeeSemginole Tribe of Fla. v. Florida, 517 U.S. 44,

67 (1996)("When an opinion issues for the Court, it is not only the result but also those portions of the opinion
necessary to that result by which we are boundipods v. Interstate Realty Co., 337 U.S. 535, 537 (1949)
("[W]here a decision rests on two or more grounds, none can be relegated to the category of obiter dictum.").

[FN33]. Foxhall, 156 F.3d at 438

[FN34]. Murphey, 204 F.3d at 914

[FN35]. See Condon v. Rose, No. 99-6158-SC (Hillsborough City Ct. Fla. Mar. 8, 2000); Nicholson v. Hooters of
Augusta, Inc., No. 95-RCCV-616 (Super. Ct. Ga. Aug. 26, 1998) (Nicholson Ill), aff'd en baRS.E.2d 468 (Ga.

Ct. App. 2000) Zelma v. Total Remodeling, Inc., 756 A.2d 1091 (N.J. Super. 20B@ysicians Data, Inc. v. US
West Wireless, No. 00-CV- 631 (Dist. Ct. Colo. Aug. 14, 2000); Kaufman v. HOTA, Inc., No. BC 222589 (Super.
Ct. Ca. Aug. 25, 2000).

[FN36]. Zelma, 756 A.2d at 1093

[FN37]. Id.

[FN38]. 698 N.Y.S.2d 799 (App. Div. 1999Kaplan II).

[FN39]. Seeid. at 800.("In the absence of a State statute declining to exercise the jurisdiction authorized by the
statute, a State court has jurisdiction over TCPA claims.").

[FN40]. 710 N.Y.S.2d 368 (App. Div. 200@holding that state courts have exclusive jurisdiction over private rights
of action brought under TCPA).

[FN41]. Hooters of Augusta, Inc. v. Nicholson, 537 S.E.2d 468, 470-71 (Ga. Ct. App. 280®anc) (holding that
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consumers had a private right of action conferring jurisdiction upon state courts under TCPA).

[FN42]. Autoflex Leasing, Inc., v. Mfrs. Auto Leasing, Inc., 16 S.W.3d 815 (Tex. App. 20@0)g denied, May 4,
2000.

[FN43]. Id. at 817.The Autoflex decision exhibited a number of errors, including quoting Senator Hollings out of
context (see discussion infra Part IIl.B) and concluding (wrongly) that "the majority of federal courts that have
addressed the issue” had held the TCPA requires a state to "opt-in"-claiming that Nicholson II, Chair King, and
Murphey had done so. See id. at 817 & nn. 14-15. Those cases reached no such holdings and are quoted out of
context. The citing of Murphey is particularly troubling since neither party in that case advanced any arguments
against "opt-in" so there was no argument on that point before the courtd@pdey v. Lanier, 204 F.3d 911 (9th

Cir. 2000) The citation of Nicholson Il as "approving" the trial court's "opt-in" interpretation is simply inept. The
guote Autoflex relies on is only the Nicholson Il court reciting the holdings of the trial court below it-no
endorsement of the trial court's holding is implied. S&eholson v. Hooters of Augusta, Inc., 136 F.3d 1287, 1288
(11th Cir. 1998)(Nicholson Il). Finally, the Chair King citation is merely that court's restatement of the statute's
language-not holding or even dicta. S€kair King, Inc. v. Houston Cellular Corp., 131 F.3d 507, 511 (5th Cir.
1997) The Autoflex decision has been strongly criticized by at least one court. "[T]he Texas Court of Appeals [in
Autoflex] does not consider the fact that general subject matter jurisdiction normally is afforded state trial courts."
Kaufman v. HTOA, Inc., No. BC 222589 (Super. Ct. Ca. Aug. 25, 2000).

[FN44]. See, e.g.Charvat v. Colo. Prime, 1998 WL 634922, at *4 (Ohio App. Sept. 17, 19a8irming lower

court's award of damages under the TCPA), cert. dermieéd,N.E.2d 578 (Ohio 19995zefczek v. Hillsborough
Beacon, 668 A.2d 1099 (N.J. Super 199&)varding $2,000 in damages under the TCPA). ButZsdea v. Total
Remodeling, Inc., 756 A.2d 1091, 1095 (N.J. Super. 2@0)is court does not find Szefczek probative as the issue

was not reviewed."). In addition, at least one consumer watchdog group, Private Citizen, Inc., reports that over the
past four years, consumers have brought over 100 TCPA suits and collected over $500,000 in TCPA actions, either
by settlement or at trial. Telephone interview with Robert Bulmash, President, Private Citizen, Inc. (Jan. 14, 2000)
(on file with author).

[FN45]. At least one of those erroneous opinions, Kaplan |, has already been reversed. See Kaplan v. Democrat &
Chronicle, 698 N.Y.S.D.2d 799, 801 (A.D. 4 Dept. 1999) (Kaplan II) (reversing Kaplan I). Two other opinions
supporting the "opt-in" argument, Chair King and Nicholson |, were vacated on appe&h8eeing, 131 F.3d at

514; Nicholson, 136 F.3d at 1289 (Nicholson Nicholson | was thoroughly discredited after remand to state court.
Nicholson v. Hooters of Augusta, Inc., No. 95-RCCV-616 (Super. Ct. Ga. Aug. 26, 1998) (Nicholson lIl), aff'd en
banc,537 S.E.2d 468 (Ga. Ct. App. 2000h fact, all but one of the cases supporting "opt-in," cited supra note 25,

are under appeal, reversed, or vacated.

[FN46]. Seelnt'| Sci. & Tech. Inst. v. Inacom Communications, Inc., 106 F.3d 1146, 1157 (4th Cir. 1997)
("Congress included a provision to allow the states to prohibit private TCPA actions in their courts.").

[FN47]. Until some state actually attempts to "opt-out" and close its courts, this question may remain only a subject
of academic study, and this author's fascination.

[FN48]. For a comprehensive survey of the legislative history of the TCPA in general, see Gonell, supra note 13.
[FN49]. "It is the sponsors that we look to when the meaning of the statutory words is in ddWiRB v. Fruit
Packers, 377 U.S. 58, 66 (196iting Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 394-95
(1951).

[FN50]. S. 1462, 102d Cong. (1991).

[FN51]. S. Rep. No. 102-177 (1991); S. Rep. No. 102-178 (1991), reprinted in 1991 U.S.C.C.A.N. 1968-79.

[FN52]. S. 1462, The Automated Telephone Consumer Protection Act of 1991; S. 1410, The Telephone Advertising

Consumer Protection Act; S. 857, Equal Billing for Long Distance Charges: Hearing before the Subcomm. on
Communications of the Senate Comm. on Commerce, Sci., and Transp., 102d Cong. (1991) [hereinafter July TCPA
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Hearings].

[FN53]. Computerized Telephone Sales Calls and 900 Service: Hearings before the Senate Comm. on Commerce,
Sci., and Transp., 102d Cong. (1991).

[FN54]. At this point, the bill (S. 1462) had not yet been merged with the Telephone Advertising Consumer Rights
Act 0of 1991, S. 1410, 102d Cong. 1st Sess. (1991), which expanded S. 1462 to include "live" solicitation calls.

[FN55]. 137 Cong. Rec. S30821-22 (1991) (statement of Sen. Hollings) (emphasis added) [hereinafter Statement of
Sen. Hollings]. The private enforcement provisions that were added to S. 1462 were also added to S. 1410 the same
day. See id. at 30911 (Pressler Amendment No. 1310).

[FN56]. Conroy v. Aniskoff, 507 U.S. 511, 519 (1998calia, J., concurring in judgment). While Justice Scalia's
skepticism of reliance on isolated tidbits of legislative debates is well-founded, | feel nevertheless, it is important to
examine Senator Hollings' remarks since the courts construing the TCPA have themselves relied on those remarks in
large part.

[FN57]. Before it was added to the bill, a private right of action was mentioned by at least two witnesses in the July
TCPA Hearings. Robert Bulmash, President and founder of Private Citizen, Inc., recommended a provision to
provide for civil action by the consumer for a violation of the law, and Michael Jacobson, cofounder of the Center
for the Study of Commercialism, recommended $500 in liquidated damages plus attorney fees. See July TCPA
Hearings, supra note 52, at 29, 42.

[FN58]. Seelnt'l Sci. & Tech. Inst. v. Inacom Communications, Inc., 106 F.3d 1146, 1152-54 (4th Cir..1997)
[FN59]. Statement of Sen. Hollings, supra note 55 (emphasis added).

[FN60]. "Senator Hollings indicated the question of proper venue within the state was left for state legislatures to
decide as this was constitutionally a matter for the states, not the federal government, to ddwdteKing, Inc. v.
Houston Cellular Corp., 131 F.3d 507, 513 (5th Cir. 1997)

[FN61]. SeeSecond Employers' Liability Cases, 223 U.S. 1, 56-57 (191R)]e deem it well to observe that there

is not here involved any attempt by Congress to enlarge or regulate the jurisdiction of state courts or to control or
affect their modes of procedure, but only a question of the duty of such a court, when its ordinary jurisdiction as
prescribed by local laws is appropriate to the occasion and is invoked in conformity with those laws, to take
cognizance of an action to enforce a right of civil recovery arising under the act of Congress and susceptible of
adjudication according to the prevailing rules of procedure."). See also discussion infra Part IV.

[FN62]. See discussion infra Part IV.

[FN63]. SeeChair King, 131 F.3d at 518'Senator Hollings indicated the intent of the bill was for consumers to
easily be able to enforce the bill by recovering damages. He emphasized states should facilitate this by providing
fora in which consumers could appear without an attorney.").

[FN64]. This type of citizen enforcement has often been used by Congress where widespread violations rendered
government enforcement insufficient. See, eBowles v. Am. Stores, 139 F.2d 377, 379 (D.C. Cir. 1943)
("Congress foresaw that the task of enforcing the [Emergency Price Control] Act against retailers would be too vast
for the Administrator to accomplish without the help of consumers. The plain purpose of the $50 [mandatory
statutory damages] clause is to enlist the help of consumers in discouraging violations."). Other examples can be
readily found in the statutory damages provisions of statutes such as the Fair Credit Reportifh§ Bc8.C. §

1681(n) (Supp. IV 1998)Cable Communications Policy Act/ U.S.C. § 551(f) (1994)and Migrant and Seasonal
Agricultural Worker Protection Ac29 U.S.C. § 1854(c) (1994)

[FN65]. ErieNet, Inc. v. Velocity Net, Inc., 156 F.3d 513, 515 (3d Cir. 1998)

Although actual monetary losses from telemarketing abuses are likely to be minimal, this private enforcement
provision puts teeth into the statute by providing for statutory damages and by allowing consumers to bring actions
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on their own. Consumers who are harassed by telemarketing abuses can seek damages themselves, rather than
waiting for federal or state agencies to prosecute violations. Alth@uggi7 (f)(1)of the statute does authorize states

to bring actions on their citizens' behalf, the sheer number of calls made each day-more than 18,000,000-would
make it impossible for government entities alone to completely or effectively supervise this activity.

Id. (emphasis added).

[FN66]. July TCPA Hearings, supra note 52, at 54 (statement of FCC Chairman Alfred C. Sikes) ("It is not clear,
however, that sweeping Federal legislation is required. . . . [T]his may be a situation where continued regulatory
scrutiny and monitoring, subject to Congressional review and oversight, is preferable to passage of legislation.").
For background on the FCC's position, $eee Unsolicited Telephone Calls, 77 F.C.C.2d 1023 (1980)

[FN67]. 47 U.S.C. § 503(b) (1994%ee also infra note 213.

[FN68]. See July TCPA Hearings, supra note 52, at 54. It is worth noting that the FCC took no public TCPA
enforcement action until 1999, when there was a dramatic increase in junk-fax complaints to the FCC, and when the
responsibility for TCPA enforcement was transferred from the Network Services Division of the Common Carrier
Bureau to the new Enforcement Bureau, reporting directly to the Commission. On July 16, 1999, nearly seven years
after passage of the TCPA, the FCC issued the first public citations under the TCPA to five junk faxers, one of
whom made the mistake of sending unsolicited fax advertisements to the fax machine at the FCC's Enforcement
Bureau office. Se&CC Issues Citations to Several Alleged Violators of the Telephone Consumer Protection Act,
1999 WL 503617 (F.C.C) available at http://
www.fcc.gov/Bureaus/Common_Carrier/News_Releases/1999/nrcc9049.html (last modified July 16, 1999). The
first ever monetary forfeitures imposed by the FCC for violations of the TCPA were levied against Get-Aways
Travel, Inc. on December 15, 1999 for sending unsolicited fax advertisements. See Federal Communications
Commission Proposes Forfeiture for Violation of the Telephone Consumer Protection Act, available at http://
www.fcc.gov/Bureaus/Enforcement/News_Releases/1999/nren9002.html (last modified Dec. 15, 1999). As of this
writing, however, FCC enforcement actions under the TCPA have only addressed junk faxes, and no public citations
or forfeitures have been imposed on telemarketers.

[FN69]. Statement of Sen. Hollings, supra note 55.

Several parties, including the Federal Communications Commission (FCC) itself, raised concerns that the FCC
might not have the resources to pursue violators of this bill. The will of the FCC to enforce the bill rigorously was
also questioned, especially since the chairman of the FCC submitted testimony at the July hearing to indicate that he
believed the bill was unnecessary.

Id.

[FN70]. "[T]he familiar canon of statutory construction [is] that remedial legislation should be construed broadly to
effectuate its purposesTcherepnin v. Knight, 389 U.S. 332, 336 (1967Ve are also mindful that the TCPA is a
remedial statute and 'should be liberally construed and should be interpreted (when that is possible) in a manner
tending to discourage attempted evasions by wrongdoers." Biggerstaff v. Low Country Drug Screening, No. 99-
SC-86-5519 (Magis. Ct. S.C. Nov. 29, 1999) (quotBrarborough v. Atlantic Coast Line R. Co., 178 F.2d 253, 258

(4th Cir. 1949).

[FN71]. SeeErieNet, Inc. v. Velocity Net, Inc., 156 F.3d 513, 515 (3d Cir. 1998)

[FN72]. Statement of Sen. Hollings, supra note 55.

[FN73]. Seelnt'l Sci. & Tech. Inst. v. Inacom Communications, Inc., 106 F.3d 1146, 1156 (4th Cir. 188tating
Plaintiff's argument); see algautoflex Leasing, Inc. v. Mfrs. Auto Leasing, Inc., 16 S.W.3d 815 (Tex. App. 2000)
reh'g denied, May 4, 2000.

[FN74]. Statement of Sen. Hollings, supra note 55.

[FN75]. See infra notes 142-45; see alShair King, Inc. v. Houston Cellular Corp., 131 F.3d 507, 513 (5th Cir.

1997) ("[T]he benefits of a private right of action would be defeated if attorney fees proved greater than potential
damages under the statute.”). As an illustration, in one case (Margulis v. Schenberg, No. 21 C 97-010581 (Assoc.
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Cir. Ct. St. Louis County Mo. Dec. 10, 1997)) a plaintiff was awarded only $50 plus $53 in court costs for a
prerecorded solicitation call violation, even though the statuté7at).S.C. § 227(b)(3)(Bjequires a mandatory

$500 for each such violation. Because of the defendant's obfuscatory and dilatory tactics, prosecuting the case
required the plaintiff (a practicing attorney) to attend three hearings, respond to twelve motions and spend over 100
hours of his time. Telephone interview with Max Margulis, a member of the Missouri bar (Dec. 3, 1998).

[FN76]. Second Employers' Liability Cases, 223 U.S. 1, 57-58 (1912)
[FN77]. Claflin v. Houseman, 93 U.S. 130, 136-37 (1876)

[FN78]. Chair King, 131 F.3d at 518'The statute's text evidences Senator Hollings's [sic] hopes as it provides for
the right of action in state court, but gives states discretion over its administration.").

[FN79]. See The Federalist No. 82, at 132 (Alexander Hamilton) (Edward Gaylord Bourne ed., 1947).

State courts . . . in every case in which they were not expressly excluded by the future acts of the national
legislature, they will of course take cognizance of the causes to which those acts may give birth. . . . When in
addition to this we consider the State governments and the national governments, as they truly are, in the light of
kindred systems, and as parts of ONE WHOLE, the inference seems to be conclusive, that the State courts would
have a concurrent jurisdiction in all cases arising under the laws of the Union, where it was not expressly prohibited.
Id. Even the anti-federalists supported this same conclusion:

[llndeed for ought | see every case that can arise under the constitution or laws of the United States, ought in the
first instance to be tried in the court of the state . . . . This method would preserve the good old way of administering
justice, would bring justice to every man's door, and preserve the inestimable right of trial by jury.

Anti-Federalist No. 82 (Robert Yates), unpaginated edition at http:// www.constitution.org/afp/ brutus14.htm (last
modified Sept. 15, 1999).

[FN8O]. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1g8b6}ations omitted).
[FN81]. Howlett v. Rose, 496 U.S. 356, 369-72 (19%96itations omitted).

[FN82]. New York v. United States, 505 U.S. 144, 178 (1964)ing Testa v. Katt, 330 U.S. 386 (194 Palmore v.
United States, 411 U.S. 389, 402 (1973gcond Employers' Liability Cases, 223 U.S. 1, 57 (19a8y Claflin v.
Houseman, 93 U.S. 130, 136-37 (18®& discussing congressional authority "to pass laws enforceable in state
courts").

[FN83]. SeeTafflin v. Levitt, 493 U.S. 455, 458 (1990)

We begin with the axiom that, under our federal system, the States possess sovereignty concurrent with that of the
Federal Government, subject only to limitations imposed by the Supremacy Clause. Under this system of dual
sovereignty, we have consistently held that state courts have inherent authority, and are thus presumptively
competent, to adjudicate claims arising under the laws of the United States.

Id.; see alsdGulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 478 n.4 (19§1f Congress does not confer
jurisdiction on federal courts to hear a particular federal claim, the state courts stand ready to vindicate the federal
right, subject always to review, of course, in this Court.").

[FN84]. Second Employers' Liability Cases, 223 U.S. a('5e existence of the jurisdiction creates an implication

of duty to exercise it, and that its exercise may be onerous does not militate against that implication."); see also
Donnelly v. Yellow Freight Sys., Inc., 874 F.2d 402, 409 (7th Cir. 19&#}'d, 494 U.S. 820 (1990)"Once
Congress has vested jurisdiction over a federal claim in the state courts, the state courts, including the courts of
lllinois, are under a constitutional obligation to exercise jurisdictior5§garra v. Banco Central Y Economias, 14

B.R. 870, 877 (Bankr. D. P.R. 1981)The state court cannot refuse to take jurisdiction of an action based on
Federal law, and the state court must enforce the federal right even though it feels it is contrary to state policy."
(footnotes omitted))Egner v. Texas City Indep. Sch. Dist., 338 F. Supp. 931, 938 n.11 (S.D. Tex. ('pKREen] a

state court [has] competent jurisdiction in other respects, . . . a State would not be free to refuse enforcement of a
federally created right within its concurrent jurisdiction.” (citations omitted)). Some commentators refer to this as
the "power-therefore-duty" principle. See, e.g., Martin H. Redish & John E. Muench, Adjudication of Federal
Causes of Action in State Court, 76 Mich. L. Rev. 311, 347 n.159 (1976).
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[FN85]. Palmore, 411 U.S. at 402mphasis added).

[FN86]. SeePrintz v. United States, 521 U.S. 898, 906 n.1 (199The Second Employers' Liability Cases stand

for the proposition that a state court must entertain a claim arising under federal law when its ordinary jurisdiction as
prescribed by local laws is appropriate to the occasion and is invoked in conformity with those laws." (internal
guotations omitted))Claflin, 93 U.S. at 137"If an act of Congress gives a penalty to a party aggrieved, without
specifying a remedy for its enforcement, there is no reason why it should not be enforced, if not provided otherwise
by some act of Congress, by a proper action in a State court."”); seeagett, 496 U.S. at 369-70

[FN87]. The Supreme Court gives close scrutiny to any claim of such a neutral procedural rule by state courts and
has only rarely found a state's rule is genuinely neutral, and therefore, allowalkett, 496 U.S. at 374'On only

three occasions have we found a valid excuse for a state court's refusal to entertain a federal cause of action. Each of
them involved a neutral rule of judicial administration.” (citibguglas v. N.Y., New Haven & Hartford R.R. Co.,

279 U.S. 377 (1929Missouri ex rel. S. Ry. Co. v. Mayfield, 340 U.S. 1 (195@hdHerb v. Pitcairn, 324 U.S. 117

(1945)).

[FN88]. Absent exclusive federal court jurisdiction, suits under federal laws may be brought "in the State courts,
wherever those courts were invested with appropriate jurisdiction, suited to the nature of th&Ctaftia,"93 U.S.
at 143

[FN89]. It is evident to most authorities that Congress has that power. See, e.g., Redish & Muench, supra note 84, at
346 ("Congress may desire to provide the state courts an opportunity to decline to hear federal cases that is broader
than that required by the Constitution.”). | have necessarily assumed Congress has that power for the purposes of
this Article, since the alternative would render the discussion largely moot, as any "opt-in" or "opt-out" options
would be impossible.

[FN90]. 505 U.S. 144 (1992)
[FN91]. 521 U.S. 898 (1997)
[FN92]. U.S. Const. art. VI, cl. 2

[FN93]. This situation is often referred to as a "reverse-Erie" case, implying that the rule establigtredRR. Co.

v. Tompkins, 304 U.S. 64, 78 (193&holding that a federal court sitting in diversity must apply the law and
procedures of the state court where they are outcome determinative), is bilateral and reciprocal, so that a state court
hearing a federal cause of action must apply federal law and procedure where outcome determinative. See, e.g.,
Offshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 223 (198k3cussing the reverse-Erie doctrine). Although it is
manifestly true that a state court hearing a federal cause of action must apply any federal law and procedures if those
procedures are outcome determinative, see cases cited infra note 94, the justification for that requirement lies in the
supremacy of federal law, and not in the forum shopping and "inequitable administration of the laws" considerations
that underlay the decision in Erie. See generally Alfred Hill, Substance and Procedure in State FELA Actions-The
Converse of the Erie Problem?, 17 Ohio St. L.J. 384 (1956) (analyzing the effect of Erie on state FELA actions).

[FN94]. SeeBrown v. W. Ry. of Ala., 338 U.S. 294, 298 (1940@'Strict local rules of pleading cannot be used to
impose unnecessary burdens upon rights of recovery authorized by federal |®asi%y. Wechsler, 263 U.S. 22,

24 (1923)("Whatever springes [sic] the State may set for those who are endeavoring to assert rights that the State
confers, the assertion of federal rights, when plainly and reasonably made, is not to be defeated under the name of
local practice. . . . [l]t is necessary to see that local practice shall not be allowed to put unreasonable obstacles in the
way."); see alsd-elder v. Casey, 487 U.S. 131, 138 (198&)ncluding that the Wisconsin notice-of-claim statute is
preempted when state court hears a civil rights claim arising out of federal @ieg v. Akron, Canton &
Youngstown R.R. Co., 342 U.S. 359, 363 (19%2dIding that the right to a jury trial for a FELA case cannot be
denied by state courtgEngel v. Davenport, 271 U.S. 33, 38-39 (19Z6dlding that state court must use federal
statute of limitations for claims based in federal lawsgw Orleans & N.E. R.R. v. Harris, 247 U.S. 367, 370-71
(1918)(holding that when hearing a claim based in federal law, state court must apply federal standards for burdens
of proof even if state practice is differenJent. Vt. Ry. Co. v. White, 238 U.S. 507, 511- 12 (19(59lding that
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